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P and his spouse were separated but legally married
when P prepared and filed a docunent as their joint 1994
i ncone tax return, which P signed on behalf of his spouse.
Later, P filed a petition for bankruptcy. R filed a proof
of claimin P s bankruptcy case alleging, inter alia, a
deficiency for 1994 arising largely fromP s failure to
i nclude inconme P received under a settlenent agreenent
between P and P's fornmer enployer. P objected and contended
that the anmounts received under the settlenment agreenent
wer e excludable from gross inconme under sec. 104(a)(2),
| . R C. 1986. The bankruptcy court overruled P s objection
and allowed Rs claimfor Ps 1994 tax liability. 1In the
instant case, R raises the affirmative defense of res
judicata, but not as to whether the 1994 tax return was a
joint tax return or was P s separate tax return

1. Held: R sustained as to res judicata.

2. Held, further, the inconme tax return filed for 1994
was i ntended by P and his spouse to be their joint inconme
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tax return; it constitutes their joint incone tax return

even though P's spouse did not signit. See sec. 6013,
| . R C. 1986.

Gerald Dennis Strong, pro se.

| nnessa 3 azman, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHABOT, Judge: Respondent determ ned a deficiency in
i ndi vidual inconme tax and an addition to tax under section
6651(a)(1)! (failure to tinely file tax return) agai nst
petitioner for 1994 in the anpbunts of $108, 941 and $5, 573. 85,
respectively.

After a concession by respondent,? the issues for decision
are as follows:

(1) Wether under the doctrine of res judicata

petitioner is barred by the order in In re Strong, No. 97-2-

4433- DK (Bankr. D. M., Aug. 25, 1998) from contesting his
tax liability for 1994, except as that may be affected by

the filing status of his 1994 tax return.

IUnl ess indicated otherwi se, all subtitle and section
references are to subtitles and sections of the Internal Revenue
Code of 1986 as in effect for 1994.

2Respondent concedes the sec. 6651(a)(1l) addition to tax.
See infra note 4.
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(2) If not so barred, then whether:

(a) Petitioner is collaterally estopped by the
order from asserting that the amobunt of conpensation he
received in 1994 is excludable fromgross incone under
section 104(a)(2).

(b) The discharge of indebtedness incone
petitioner received in 1994 is excludable from gross
i ncone under section 108(a)(1)(B)

(c) The incone petitioner realized fromthe sale
of stock in 1994 should be taxed at capital gains
rates.

(d) Respondent erroneously cal cul ated the anmount
of disability insurance benefits petitioner received in
1994.

(e) Respondent erroneously included | oan proceeds
in petitioner’s gross incone for 1994.

(3) Whether petitioner is entitled to the filing
status of married filing jointly.
FI NDI NGS OF FACT
Sonme of the facts have been stipul ated; the stipulations and
the stipulated exhibits are incorporated herein by this
ref erence.
Petitioner resided in Sterling, Virginia, when he filed the

petition in the instant case.
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A. Petitioner’s Background and Enpl oynent Hi story

Petitioner is a certified public accountant with an
ext ensi ve educational background. He holds bachelor’s and
master’s degrees in accounting. Petitioner also earned graduate
credits toward, but did not conplete, a Ph.D. degree in
econom Cs.

Petitioner began to work as a financial statenent auditor
for the accounting firmof Lybrand, Ross Brothers, Mntgonery® in
1966. Petitioner becane a partner in the firm he had that
status during the period 1988-1991.

I n August of 1991, the National Corporation for Housing
Part nershi ps (hereinafter sonetinmes referred to as NHP) offered
to petitioner the positions of executive vice president and chi ef
financial officer. In 1991, NHP was engaged in the business of
bui | di ng and devel opi ng subsi di zed housing in the United States.
As part of its inducenment to petitioner, NHP offered to himthe
right to participate in its stock option program pursuant to
whi ch petitioner initially could receive up to 3,000 shares of
NHP common st ock.

Petitioner accepted NHP's offer and |left the accounting

firm At sonme point, petitioner also becane treasurer of NHP

3Through various transactions, the accounting firm of
Lybrand, Ross Brothers, Mntgonery has since beconme part of the
accounting firmof PricewaterhouseCoopers.
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Petitioner suffered a stroke in or about August of 1993. He
was in rehabilitation fromthe effects of the stroke until
Decenber 31, 1994.

On Septenber 20, 1994, petitioner and NHP executed a
separation agreenent pursuant to which petitioner (1) resigned
his positions as executive vice president, chief financial
officer, and treasurer, and (2) assuned the position of special
assistant to the chairman for financial affairs. Petitioner’s
resi gnati on was deened effective as of March 31, 1994. The
separation agreenent further provided that petitioner’s
enpl oynent by NHP woul d end on Decenber 31, 1994.

The separation agreenent obligated NHP to conpensate
petitioner in the follow ng manner: Through Septenber of 1994,
petitioner was to receive his full nonthly salary, $19,500; for
Cct ober through Decenber of 1994, petitioner was to receive half
of his nmonthly salary, $9, 750.

The separation agreenent provided that up to $6, 000 of the
nmont hl y conpensation petitioner was to receive could cone in the
formof disability benefits paid by NHPs insurer, Metro-Life
| nsurance Co. (hereinafter sonetines referred to as Metro-Life).
NHP' s obligation to conpensate petitioner was offset, dollar for
dol l ar, by the anpunt of disability benefits Metro-Life paid to
petitioner. |If the conbination of the disability benefits Metro-

Life paid and the conpensation NHP paid to petitioner exceeded
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t he amount of conpensation petitioner was entitled to under the
separation agreenent, then petitioner was required to return the
excess to NHP.

As part of its August 1991 job offer to petitioner, NHP
agreed to |l end $60,000 to petitioner at 10 percent annual
interest, repayable over 3 years. Pursuant to the separation
agreenent, NHP forgave the outstandi ng principal balances and al
accrued and unpaid interest on the |oans, which total ed about
$44, 000.

The separation agreenent also required NHP to | end $15, 000
(hereinafter sonetines referred to as the new | oan) to petitioner
at 10 percent annual interest. The new | oan was to be repaid
t hrough payroll w thhol dings in the principal amunt of $1, 000
per payroll period together with interest thereon, beginning with
t he payroll check issued on Septenber 23, 1994. The proceeds of
the new | oan were to be used principally to pay petitioner’s
medi cal bills. The separation agreenent further provided that on
the date petitioner exercised any or all of his option for NHP
common stock, petitioner would imrediately resell to NHP “at
| east the nunber of such shares equal in value to the outstanding
princi pal bal ance and accrued interest on the New Loan.” The
separation agreenent further provided that petitioner’s option
for 1,200 shares of NHP comon stock had vested as of March 1

1994. It required petitioner to exercise this option at $264. 05
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per share by Septenber 30, 1994, and to resell to NHP the
necessary nunber of shares (to pay off the new | oan) at $300 per
share. The separation agreenent then states that this would
result in “a net aggregate price of $43,200 if all 1,200 shares
are resold.”

By executing the separation agreenent, petitioner also
agreed to execute a rel ease and waiver of clains, hereinafter
sonetines referred to as the rel ease agreenent. Under the
rel ease agreenent, petitioner prom sed to waive any and al
clains he may have had agai nst NHP whet her or not connected with
his enpl oynent by NHP. The rel ease agreenent recites that
petitioner’s agreenents thereunder are in consideration for NHP' s
providing to him“certain paynents and ot her val uabl e
consideration, to which the Enpl oyee [petitioner] is not
otherwi se entitled, as set forth in the Separation Agreenent.”
Petitioner executed the rel ease agreenent on Septenber 20, 1994.

Petitioner’s 1994 tax return includes a Form W2c, Statenent
of Corrected I nconme and Tax Anounts, from NHP to petitioner,

whi ch provides the information set forth in table 1
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Table 1
(a) As previously (b) Correct (c) Increase

Form W 2 box reported i nf ormati on (decr ease)

1 \ages, tips, 188, 990. 49 .00 - 188, 990. 49
ot her conp.

2 Federal incone tax 52,193. 23 52,193. 23 .00
wi t hhel d

3 Social security 60, 600. 00 .00 - 60, 600. 00
wages

4 Social security 3,757.20 3,757.20 .00
tax withheld

5 Medicare wages 188, 990. 49 .00 - 188, 990. 49
and tips

6 Medicare tax 2,740. 36 2,740. 36 .00
wi t hhel d

17 State wages, tips, 96, 983. 70 .00 -96, 983. 70
etc. MD

18 State i ncone tax 6, 647. 34 6, 647. 34 .00

17 State wages, tips, 64, 967. 70 .00 -64,967.70
etc. VA

18 State i ncone tax 3,507. 47 3, 507. 47 .00

The information reported on petitioner’s tax return is
consistent with the information in the “Correct information”
colum of table 1.

B. Petitioner’s and Mary's Fi nanci al Arrangenents

Petitioner and Mary J. Strong (hereinafter sonetinmes
referred to as Mary) married in 1966; they remained narried to
each other during all of 1994.

By nutual agreenent, petitioner managed all of their
financial arrangenents fromthe outset of the marriage. Wthout
objection from Mary, petitioner did not consult her with respect
to their financial arrangenents.

From 1966 t hrough 1997, petitioner prepared and filed their
income tax returns. Each of these tax returns shows the filing
status of married filing jointly. Petitioner customarily

conpl eted preparing their tax return on the |ast day for tinely
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filing. |If Mary was present when petitioner conpleted the tax
return for the year, then Mary signed it. [|f Mary was not
present, then petitioner signed the tax return on Mary’'s behal f.
Petitioner did not discuss with Mary either the contents or the
subst ance of any of their tax returns.

Petitioner and Mary separated on or about July 5, 1990.
Petitioner continued to nanage Mary’s financial arrangenents
while they were separated. The separation did not alter the
manner in which petitioner managed their financial arrangenents.
Petitioner also continued to prepare and file their tax returns
in the sanme manner as he had before the separation. Petitioner
and Mary continued to elect the filing status of married filing
jointly for the tax returns filed during their separation. The
tax returns for 1990 through 1994 include Mary' s inconme from her
teaching job. Petitioner managed Mary’s financial arrangenents
until August of 1997.

At sone tinme before October 16, 1995, Mary gave her 1994
FormW2 to petitioner. Petitioner prepared and signed a 1994
joint tax return for hinmself and Mary. On this tax return,
petitioner reported $28,685 of Form W2 incone, consistent with
Mary's Form W2 from her teaching job, and did not report incone
fromNHP, consistent with his Form W2c. See supra table 1. On
this tax return, petitioner clainmed $54, 729 w t hhol di ng

($52,193.23 fromhis Form W2c, plus $2,535.72 from Mary’s Form
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W2), clainmed the entire w thholding as an overpaynent, and
directed that the entire overpaynent be “Applied to Prior Taxes”.
Petitioner filed this tax return on COctober 16, 1995.4 As of
that date, petitioner and Mary were separated, but still legally
married. Petitioner signed Mary’'s nane on the tax return. Mary
did not prepare a separate tax return for 1994 at that tine
because she understood that petitioner was preparing a joint tax
return for themin accordance with the way their joint tax
returns had been prepared up to that tinme. This pattern
continued until August 1997.

Sonetinme during 1993, petitioner nmet with agents of the
Crimnal Investigation Division of the Internal Revenue Service
to discuss his incone tax liability. 1In July of 1996, petitioner
was tried and convicted of failing to file Federal incone tax
returns for 1989, 1990, and 1991, in violation of section 7203.°

I n August of 1997, respondent was in the process of
conducting a civil audit of the joint tax returns petitioner and

Mary filed for 1988, 1989, 1990, 1991, and 1994. Mary | earned of

“Petitioner received an automatic 4-nonth extension for
filing the 1994 tax return; he then requested and received an
addi tional 2-nonth extension. Oct. 15, 1995, was a Sunday. The
1994 joint tax return was tinmely filed. See supra note 2.

SMary testified that petitioner filed joint tax returns for
the two of them generally, and specifically for 1988, 1989,
1990, 1991, and 1994. The record does not indicate when these
joint tax returns were filed, except for the 1994 tax return. As
to the joint tax returns for 1988 through 1991, we gather that
they were filed at sone point before August 1997.
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the severity of the investigation and the civil audit in August
of 1997, after which she contacted Robert Beatson Il (hereinafter
sonetinmes referred to as Beatson), an accountant and attorney.
Beatson imedi ately filed a power of attorney authorizing himto
serve as Mary’'s representative with respect to the investigation
and the audit.

Beat son represented to respondent that Mary (1) did not sign
the returns, (2) did not authorize petitioner to sign the returns
on her behalf, and (3) wanted to file separate returns for 1988
t hrough 1991 and for 1994. Before August of 1997, Mary did not
mani fest an intention to file a separate return for 1994.
Respondent’s revenue agent, Howard Bell (hereinafter sonetines
referred to as Bell), represented to Beatson that Mary coul d not
file separate returns until the civil audit was concl uded.

By a letter dated June 2, 1998, Bell inforned Beatson that
the civil audit was “essentially conplete”. Beatson then
prepared married-filing-separately tax returns for Mary for 1988,
1989, 1990, 1991, and 1994. Beatson did not prepare separate
returns for Mary for 1992 and 1993 because respondent (1)
determ ned that there was no outstanding tax liability for those
years, and (2) represented that the filing of separate returns
for 1992 and 1993 woul d be adm nistratively inconvenient.

Beat son believed that Mary's interests vis-a-vis the statute of

limtations as to 1992 and 1993 were adequately protected by the
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1992 and 1993 tax returns and Bell’s June 2, 1998, letter to
Beatson in which Bell stated: “No audit was nmade of joint tax
returns filed for 1992, 1993 and, [sic] 1995.~”

Mary’ s separate 1994 tax return was filed on or after July
12, 1998. WMary did not file a 1994 separate tax return before
that date, even though her w thhol ding was not enough to cover
what woul d have been her 1994 tax liability on a married-filing-
separately basis. On her separate 1994 tax return, Mary reported
her Form W2 income (rounded to $28,685) and taxable interest
i ncome ($184), for an adjusted gross inconme of $28,869. These
are the sane anounts that appear on the joint tax return, which
al so shows a breakdown on Schedule B, Interest and D vidend
| nconme, of incone by payor. On the separate 1994 tax return,
Mary cl ai ned the standard deduction for married filing
separatel y--$3,175. The joint tax return shows $57, 099 on
Schedule A, Item zed Deductions, after applying the 7.5-percent
fl oor for nedical expenses and the 2-percent floor for
m scel | aneous deductions. Mary’s separate 1994 tax return shows
a $4,033 liability and, after a $2,536 credit for w thhol ding
(rounded fromthe Form W2 anount), a $1,497 anount owed. The
record does not indicate whether (1) Mary paid the anount owed,
or any interest thereon, or any late filing addition to tax, or
(2) respondent disallowed Mary's standard deducti on because of

section 63(c)(6)(A.
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VWhen petitioner filed the 1994 joint tax return, on October
16, 1995, both petitioner and Mary intended to file a 1994 joi nt
tax return.

C. The Bankruptcy Proceeding

On Decenber 18, 1997, petitioner filed a petition for
bankrupt cy under chapter 13 of the Bankruptcy Code in the U S
Bankruptcy Court for the District of Mryland, Southern Division.
Petitioner’'s case was |ater converted to a case under chapter 7.
Laura J. Margulies (hereinafter sonetinmes referred to as
Margul i es), a bankruptcy attorney, represented petitioner in that
bankrupt cy case.

Respondent® filed clains for taxes, including clains for
i ncone taxes for 1988, 1989, 1990, 1991, and 1994, in
petitioner’s Bankruptcy Court proceeding.

Petitioner objected to respondent’s claim As to 1994, he
contended that he did not have any tax liability, that he had
overpaid his 1994 taxes by $54,729, and that this overpaynment had
al ready been applied to his 1988 tax liability. Petitioner
argued in the bankruptcy case that inconme received fromNHP in
1994 and the disability paynents from Metro-Life were excludabl e
fromgross incone under the provisions of section 104(a)(2). The

Bankruptcy Court conducted a hearing on respondent’s clains and

SFor sinplicity and ease, we use the termrespondent to
include the U S. CGovernnent, which was the party in the
bankruptcy acti on.



- 14 -
petitioner’s objections. On August 13, 1998, the Bankruptcy
Court ruled fromthe bench that (1) respondent’s clainms as to
1988 t hrough 1991 were not di schargeabl e under section
523(a) (1) (O of the Bankruptcy Code, and (2) respondent’s claim
as to 1994 was allowed. |In the course of this bench ruling, the
Bankruptcy Court nmade the foll ow ng observations:

Turning to the second problem the objection to the
claimfor 1994 tax liabilities, which proof of claim
has been filed by the Internal Revenue Servi ce.

The claim of course, enjoys a prima facia
validity under 502 [of the Bankruptcy Code], the debtor
[ petitioner] then came forward and i ntroduced evi dence
which if concluded by the trier of fact to be a
scenari o which was proven, would in fact defeat the
claim The debtor’s theory is, of course, that these
nmoni es were received not as inconme which is taxabl e but
as damages under settl enent agreenment of what the
debtor asserts is a cause of action that would be
i ncl uded under 26 U.S.C. 104(a)(2).

The burden then of establishing the entitlenent
falls back to the claimholder. The facts are that the
debtor had a stroke which for sone period of tine
di sabl ed the debtor and that while he was recuperating,
hi s enpl oyer decided to term nate his enpl oynent, that
there was a negoti ated separation agreenment which is in
evi dence as Government Exhibit 21, a part of which was
a release and waiver of clains in evidence as Debtor’s
Exhibit 1 and pursuant to which, the debtor was paid
certain funds.

The I RS woul d categorize these funds as, in
effect, severance pay which is a taxable incone. The
debtor woul d categorize these funds as damages received
by agreenent on account of personal physical injuries
or physical sickness, excludable fromtaxable inconme
under 26 U.S.C. 104(a)(2).

* * * * * * *
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If this was found to be a paynent to settle a
clai munder the ADA, the Court is not convinced that
such paynent would be, by |aw, excludable fromincone
under 104(a)(2). Neither counsel has provided to this
Court any decision dealing with an ADA settl enent and
the Court has not been able to find one by itself.

* * * * * * *

[ The Bankruptcy Court thereupon anal yzed Conmi ssi oner V.

Schleier, 515 U S. 323 (1995), and United States v. Burke, 504

U S. 229 (1992).]
And so, under the facts of the instant case before

this Court, the conpensation is not excludable as a

matter of |aw under 104(a)(2). For these reasons, the

Court denies the objection to claimfiled and all ows

the claimof the IRS for the 1994 tax debt. M.

W ki nson, you will draw the orders.

(Wher eupon, the case was concl uded.)

The Bankruptcy Court nmenorialized this ruling by an order
ent ered August 25, 1998, which provides, in pertinent part, as
fol | ows:

ORDERED t hat the debtor’s tax liabilities for the

years 1988, 1989, 1990, and 1991 are non-di schargeabl e

under 11 U.S.C. § 523(a)(1)(0O

ORDERED t hat the debtor’s objection to the

| nternal Revenue Service's claimfor 1994 incone tax is

overruled, and that the claimis ALLONED
Petitioner did not appeal the order, which has becone final.

U S. Departnent of Justice attorney Janes J. W] kinson
(hereinafter sonetines referred to as WI ki nson) represented

respondent in petitioner’s bankruptcy case.
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Petitioner met with W1 kinson during his bankruptcy case on
two occasions: Once when WI kinson took petitioner’s deposition,
and once on the day of the hearing. Oher than the exchange of
personal introductions at petitioner’s deposition, WIkinson did
not neet with petitioner outside the presence of Margulies.

W ki nson did not represent to either Margulies or petitioner
that (1) petitioner’s 1994 tax liability was di schargeable, or
(2) petitioner could contest his 1994 tax liability in a
proceedi ng before this Court if the Bankruptcy Court overrul ed
petitioner’s objection.

The notice of deficiency in the instant case was nailed to
petitioner on Cctober 14, 1998.

OPI NI ON

Petitioner contends that (1) the conpensation he received
under the settlenent agreenent is excludable fromgross incone
under section 104(a)(2), (2) the discharge of indebtedness incone
he received under the settlenent agreenment is excludable from
gross i ncone under section 108(a)(1)(B), (3) the inconme he
received fromthe sale of his NHP stock should have been taxed at
capital gains rates, (4) respondent erroneously included | oan
proceeds in petitioner’s gross inconme, (5) respondent erroneously
conputed the anount of disability insurance benefits he received,
and (6) he is entitled to the filing status of married filing

jointly.
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Respondent contends that (1) the doctrine of res judicata
precl udes petitioner fromlitigating every issue petitioner
rai sed other than the filing status issue, (2) the doctrine of
col | ateral estoppel precludes petitioner fromlitigating the
section 104 issue, and (3) petitioner’s filing status for 1994 is
married filing separate. Respondent also raises alternative
contentions with respect to every issue other than the filing
status issue.

Wt hout objection frompetitioner, respondent filed an
anmended answer, the anmendnent raising the affirmative defense of
coll ateral estoppel as to the section 104(a)(2) issue.
Respondent then filed a notion for partial summary judgnent that
“Petitioner should be precluded fromrelitigating the identical
i ssue previously adjudicated in the Bankruptcy Court pursuant to
the applicable doctrine of res judicata, to wit: «collateral
estoppel (issue preclusion), or claimpreclusion.” The notion
states that “if this notion is granted, there remains only one
genui ne issue of material fact for trial: whether or not
petitioner is entitled to a filing status of married, filing
jointly.” Petitioner’s nmenorandumin opposition to the notion
states as foll ows:

. | SSUE

Whet her the doctrine of res judicata can be applied to

a situation where petitioner was deliberately msled by

the respondent into a course of action solely to
achi eve respondent’s goal of tax maxim zation while
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respondent’s representative stated there were
alternatives available to petitioner which, in fact, it

now states now are not avail able due to, anong ot her
matters, res judicata.

Oral argument on respondent’s notion was held at the cal endar
call for the Court’s trial session on which the instant case had
previously been set for trial. The proceedi ngs on respondent’s
notion ended with the foll ow ng:

THE COURT: Wbuld your attorney be able to -- your
attorney in you[r] bankruptcy case be able to back up your
contention that you were m sl ed?

MR. STRONG She would and the expert w tnesses we had
at the bankruptcy hearing woul d otherw se be able to do
t hat .

THE COURT: At this point, the Court could not concl ude
that there is no substantial dispute about a material fact,
and so Respondent’s notion for partial summary judgnent is
deni ed. However, Respondent’s contention that -- | guess
it’s res judicata rather than coll ateral estoppel.

M5, GLAZMAN:  Yes, Your Honor.

THE COURT: Respondent’s contention that res judicata
precludes a determ nation of those issues in Petitioner’s
favor in this case is never -- neverthel ess has been
properly raised and is still before the Court.

We consider first the matters involved in respondent’s
contentions as to preclusion, see Rules 39 and 41(b)(1),’ and
then we consider the parties’ dispute as to petitioner’s filing

st at us.

‘"Unl ess indicated otherwise, all Rule references are to the
Tax Court Rules of Practice and Procedure.
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As a prelimnary matter, we note that respondent’s
determnations as to matters of fact in the notice of deficiency
are presuned to be correct, and petitioner has the burden of

provi ng otherwi se. See Rule 142(a); Welch v. Helvering, 290 U. S.

111 (1933). However, respondent has the burden of proof with
respect to respondent’s claimof res judicata because it is an

affirmati ve defense. See Rules 39, 142(a); Calcutt v.

Comm ssioner, 91 T.C. 14, 20-21 (1988).

| . Res Judi cata

Respondent contends that the doctrine of res judicata
precl udes petitioner fromlitigating the 1994 tax liability,
except insofar as it is affected by petitioner’s tax filing
status. Petitioner contends that res judi cata does not apply,
because special circunmstances exi st which warrant an exception to
the normal rules of preclusion. Respondent denies that the
cl ai med special circunstances events occurred.
We agree with respondent.
Under the doctrine of res judicata--
when a court of conpetent jurisdiction has entered a final
judgnent on the nerits of a cause of action, the parties to
the suit and their privies are thereafter bound “not only as
to every matter which was offered and received to sustain or
defeat the claimor demand, but as to any other adm ssible

matter which m ght have been offered for that purpose.”

Conm ssioner v. Sunnen, 333 U.S. 591, 597 (1948)(citing Cromel |

V. County of Sac, 94 U.S. 351, 352 (1877)); see Kroh v.

Conmm ssioner, 98 T.C. 383, 398 (1992). The judgnment in the first
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action thus puts an end to the cause of action, which the parties
cannot later litigate upon any ground whatever, absent a show ng
of fraud or sone other factor which would invalidate the

judgnent. See Conmmi ssioner v. Sunnen, 333 U S. at 597; Kroh v.

Conmi ssioner, 98 T.C. at 398.

Three requirenents nust be satisfied for the doctrine of res
judicata to apply: (1) The parties in the second case are the
same as or in privity wwth the parties in the first case; (2) the
cause of action in the second case is in substance the sane as
that in the first case; and (3) the first case resulted in a
final judgnent on the nerits by a court of conpetent

jurisdiction. See Nevada v. United States, 463 U . S. 110, 129-130

(1983); Federated Departnent Stores, Inc. v. Mitie, 452 U. S

394, 398 (1981); Conm ssioner v. Sunnen, 333 U. S. at 597.

Petitioner and respondent were parties in petitioner’s
bankruptcy case. Thus, the first elenment of res judicata is

satisfied. See, e.g., Florida Peach Corp. v. Conmm ssioner, 90

T.C. 678, 682 (1988).

The second el enent of res judicata requires that the cause
of action in the second case be in substance the sane as the
cause of action in the first case. Each taxable year “is the
origin of anewliability and of a separate cause of action.”

Conm ssioner v. Sunnen, 333 U.S. at 598. |If a claimof liability

or nonliability for a particular tax year is litigated, then a
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judgnment on the nerits “is res judicata as to any subsequent

proceedi ng involving the sane claimand the sane tax year.” |d.
Petitioner and respondent litigated petitioner’s 1994 tax
l[tability in the bankruptcy case, and petitioner nowis
attenpting to relitigate his 1994 tax liability in the instant
case. Petitioner is thus attenpting to |itigate the sane cause
of action in the instant case as he litigated in the bankruptcy
case. The fact that petitioner raises different theories of
relief in the instant case does not nmake the cause of action in
the instant case different fromthe cause of action in his
bankruptcy case. It is well settled that the preclusive effect
of a prior judgnent extends not only to clains or defenses
actually presented in the first case, but also to “any other
adm ssible matter which m ght have been offered for that

purpose.” Crommell v. County of Sac, 94 U S. at 352. Each of

the contentions petitioner asserts in the instant case was
avai l able to himduring his bankruptcy proceedi ng. Accordingly,
the second requirenent for res judicata is satisfied.

The third requirenent of res judicata is that a court of
conpetent jurisdiction enter a final judgnment on the nerits.
Bankruptcy courts have jurisdiction to determ ne the tax
liabilities of persons proceeding in bankruptcy court. See

United States v. WIlson, 974 F.2d 514, 518 (4th Cr. 1992);

Freytag v. Comm ssioner, 110 T.C 35, 40 (1998). Thus, the
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Bankruptcy Court which issued the order in petitioner’s
bankruptcy case is a court of conpetent jurisdiction.

The Bankruptcy Court’s order also constitutes a final
judgment on the nerits. After conducting a hearing on the
merits, the Bankruptcy Court allowed respondent’s claimin a
final order which petitioner did not appeal. On these facts, we
concl ude that the Bankruptcy Court’s order constitutes a final

judgnent on the nerits. See Turshen v. Chapnman, 823 F.2d 836,

839-840 (4th Cir. 1987); Florida Peach Corp. v. Comm ssioner, 90

T.C. at 682-684; Holywell Corp. v. United States, 82 AFTR 2d 98-

6313, 98-2 USTC par. 50,734 (WD. Va. 1998), affd. without
publ i shed opinion 229 F.3d 1142 (4th Cr. 2000). Accordingly,
the third requirenent for res judicata is satisfied. As not ed
above, the presence of fraud or sone other factor which
invalidates the judgnent in the first action will prevent the
application of res judicata even though the requirenents therefor
have ot herw se been satisfied. Petitioner contends that (1)
W1 ki nson “set out on a deliberate course of m sinformation and
deceit” to entice petitioner into permtting the Bankruptcy Court
to determine his tax liability for 1994, and (2) WIKkinson’s

al l eged m srepresentations warrant an exception to the doctrine
of res judicata. Petitioner contends that WIkinson represented
that (1) even if the Bankruptcy Court allowed respondent’s claim

for 1994, then petitioner’s 1994 tax liability woul d be
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di scharged, (2) proceeding in the Bankruptcy Court woul d not
prevent petitioner fromrelitigating the taxability of the
anmounts he received under the settlenent agreenent in a
proceedi ng before this Court, and (3) permtting the Bankruptcy
Court to determne petitioner’s tax liability for 1994 woul d be
qui cker than permtting this Court to nmake the determ nation.

We disagree with petitioner for the foll ow ng reasons.

Firstly, petitioner clains that, if he were not msled into
i nadvertently giving up his rights, he would have been able to
have this Court rule on the nerits of his tax contentions. At
the tinme that, petitioner asserts, he was being lured into
agreeing to allow the Bankruptcy Court to deal with his 1994 tax
l[tability, (1) petitioner was already in the Bankruptcy Court
because he filed a bankruptcy petition, (2) respondent had
submtted in the Bankruptcy Court a claimfor petitioner’s 1994
tax liability, (3) the notice of deficiency had not yet been
i ssued, and (4), of course, petitioner had not yet filed a
petition with the Tax Court. Petitioner has not explained what
practical course he would otherw se have followed in order to
have the Tax Court rule on his tax contentions before the
Bankruptcy Court ruled on respondent’s claim and thereby avoid

res judicata. See, e.g., secs. 6503(h), 6213(f); Mdamma v.

Comm ssioner, 76 T.C. 754 (1981). Accordingly, we conclude that
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petitioner failed to show that he | ost anything even if we were
to credit his claimthat he was m sl ed.

Secondly, we do not credit petitioner’s claimthat W] ki nson
m sled petitioner. On the basis of our observations of WI ki nson
at trial, we believe he is a credible witness. W1 kinson
testified, and we found, that he did not represent to petitioner
or Margulies that petitioner’s tax liability for 1994 woul d be
di scharged, or that petitioner could relitigate the issue of his
1994 tax liability in a proceeding before this Court.

Al so, petitioner did not call Margulies as a wtness to
corroborate his contentions as to Wl kinson’s all eged
m srepresentations. Wth the exception of the exchange of
i ntroductions between petitioner and WI ki nson before
petitioner’s deposition in the Bankruptcy Court proceeding,
Margul i es was present for every conversation between petitioner
and W1 kinson. Thus, if WIKkinson made the representations of
whi ch petitioner now conplains, then Margulies would be able to
confirmpetitioner’s allegations. Gven these circunstances,
petitioner’s failure to call Margulies is suspect.

The absence of Margulies fromthe trial is even nore suspect
in light of petitioner’s representation to the Court that
Margul i es and the expert w tnesses petitioner called at his
bankruptcy trial could corroborate his assertion that W] ki nson

msled himas to the effects of permtting the Bankruptcy Court
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to determine his tax liabilities. Frompetitioner’s failure to
call Margulies to testify about this critical issue, we infer

that if Margulies had testified, then her testinony woul d have

been harnful to petitioner. See O Dwer v. Conm ssioner, 266

F.2d 575, 584 (4th Cr. 1959), affg. 28 T.C. 698, 703 (1957);
Stounen v. Conmi ssioner, 208 F.2d 903, 907 (3d Cir. 1953), affg.

a Menorandum Qpi nion of this Court dated March 13, 1953; Wchita

Term nal Elevator Co. v. Comm ssioner, 6 T.C 1158, 1165 (1946),
affd. 162 F.2d 513 (10th Cir. 1947).

On the basis of the foregoing, we conclude that there are no
speci al circunstances present in the instant case which warrant
an exception to the normal rules of res judicata preclusion.

We hold for respondent on this issue.?

1. Petitioner’'s Tax Filing Status

Respondent contends that petitioner filed a separate 1994
tax return, not a joint tax return, and relies on the foll ow ng:
(1) Mary did not sign the tax return that petitioner filed, and
(2) Mary filed a separate tax return for 1994. Respondent argues
that Mary neither authorized petitioner to sign the 1994 tax
return on her behalf, nor consented to the filing of a joint tax

return for 1994. Petitioner contends that he is entitled to the

8Accordingly, we do not consider (1) respondent’s
alternative contentions as to collateral estoppel, and (2) the
parties’ contentions as to the proper tax treatnent of each
category of petitioner’s incone or receipts from NHP
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filing status of married filing jointly because he and Mary had a
continuing tradition of filing joint tax returns fromthe 1966
tax return through the 1994 tax return.

We agree with petitioner.

Spouses may file a joint tax return conbining their incone,
deductions, and credits. See subsecs. (a) and (d)(3) of sec.
6013.° Numerous statutory provisions apply differently to
married taxpayers dependi ng on whet her they have filed a joint
tax return. For purposes of the instant case, the mgjor
difference is in the tax rate schedul es of subsections (a) and
(d) of section 1, relating to joint tax returns and separate tax
returns, respectively. Under these provisions, the joint tax
return tax rate brackets are twice as wide as the separate tax

return brackets.

°Sec. 6013 provides, in pertinent part, as follows:
SEC. 6013. JO NT RETURNS OF | NCOVE TAX BY HUSBAND AND W FE

(a) Joint Returns.--A husband and wi fe may nmake a
single return jointly of inconme taxes under subtitle A
[relating to income taxes], even though one of the spouses
has neither gross incone nor deductions, except as provided
bel ow

(d) Special Rules.--For purposes of this section--

* * * * * * *

(3) if ajoint return is made, the tax shall be
conputed on the aggregate inconme and the liability with
respect to the tax shall be joint and several.
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Under section 6061 and section 1.6013-1(a)(2), |Incone Tax
Regs., a joint tax return nmust be signed by both spouses unless
one spouse signs as agent of the other. Notw thstanding the
mandat ory | anguage of the regulation, a tax return may be a joint
tax return even though the signature of one spouse is mssing, if
bot h spouses intended that the return be a joint tax return. See

Estate of Canpbell v. Conm ssioner, 56 T.C. 1, 12-14 (1971);

Feder bush v. Conm ssioner, 34 T.C. 740, 757-758 (1960), affd. 325

F.2d 1, 2 (2d Gr. 1963); Heimyv. Comm ssioner, 27 T.C 270, 273

(1956), affd. 251 F.2d 44, 46 (8th Cr. 1958).
The question whether both spouses intended to file a joint

return is one of fact. See Estate of Campbell v. Conmni ssioner,

56 T.C. at 12; Heimyv. Comm ssioner, 27 T.C. at 273, 251 F.2d at

46; Helfrich v. Comm ssioner, 25 T.C 404, 407 (1955). The

presence or absence of each spouse’s signature on the returnis a
factor to be considered in answering this question, but it is not

concl usive. See Hennen v. Comm ssioner, 35 T.C. 747, 748 (1961);

Howel | v. Conmi ssioner, 10 T.C 859, 866 (1948), affd. 175 F. 2d

240 (6th Cr. 1949).

The follow ng considerations point toward a concl usion that
Mary intended to file a 1994 joint tax return with petitioner at
the time that tax return was filed: For decades, petitioner
prepared and filed joint tax returns for hinself and Mary, and

this pattern continued until 1997, even though they had separated
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in md-1990. An elenent of this pattern, specifically affirned
by Mary in her testinony, was that Mary signed her and
petitioner’s joint tax returns if she was avail abl e when the tax
returns were conpleted, and that petitioner signed the tax
returns for her if she was not avail able when they were
conpleted. This pattern continued and specifically applied to
the 1994 joint tax return, filed on Cctober 16, 1995.1° Mary was
a teacher, at least from 1990 onward. For 1994, Mary’s Federa
i ncone tax w thhol ding was not enough to satisfy the Federal
incone tax liability on her inconme; yet Mary did not file a
separate 1994 inconme tax return until 1998, and then only on her
attorney’s advice. Not only did Mary not file a separate tax
return until years later; Mary cooperated with petitioner’s joint
tax return efforts by providing her Form W2 to petitioner, and
he both (1) used the information fromthe Form W2 in preparing

the joint tax return and (2) attached Mary’'s Form W2 to the

OQur comment in Estate of Canpbell v. Conmi ssioner, 56 T.C
1, 13 (1971), applies alnost exactly to the situation in the
i nstant case:

Viewed in this context, the absence of her
signature is hardly of overriding inportance. Her
signature on prior and subsequent returns appears to
have been little nore than a formal ritual as far as
she was concerned. She left the responsibility for
preparation and filing of the returns to her husband.
She intended the returns to be filed as he chose. W
conclude that Ms. Canpbell intended the 1964 return to
be filed in the sanme nmanner as was each of the others:
as a joint return.
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joint tax return. W conclude that both petitioner and Mary
intended that the tax return filed on Cctober 16, 1995, be their
joint 1994 tax return.

Respondent states on brief several contrary considerations,
none of which causes us to change our concl usion.

(1) “Petitioner’s spouse filed a separate return for the
year 1994, using married, filing separately filing status.”
Firstly, respondent does not suggest that Mary' s separate tax
return, filed in 1998, constitutes a valid revocation of a tinely

filed joint tax return. See Ladden v. Comm ssioner, 38 T.C. 530,

533-534 (1962); sec. 1.6013-1(a)(1l), Incone Tax Regs. The
rel evance, then, is the light, if any, that Mary's 1998 filing
shines on Mary’s intentions when the joint tax return was fil ed,
on Cctober 16, 1995. W conclude that the circunstances had
changed so drastically in August 1997 that Mary' s |l ater actions
serve primarily to underscore the significance of her essentially
unbroken pattern of assent that continued through October 16,
1995, and even past that date. Secondly, we give greater weight
to the fact that, until 1998, Mary did not file a separate tax
return even though she had nore than $20, 000 of Form W2 income
and had an incone tax liability in excess of her w thhol ding.

(2) “At the time the 1994 tax return was filed, there were
severe marital problens present in the relationship between

petitioner and his wife. |In fact, petitioner and his spouse were
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separated and were mai ntaining separate residences.” Mary
testified that (1) after she and petitioner had separat ed,
petitioner continued to pay the bills and file the tax returns as
he had done theretofore, and (2) this pattern did not change
until August 1997. Thus, on the facts of the instant case, the
separation did not affect the way Mary and petitioner carried out
their obligations to file a tax return for 1994.

(3)--

Finally, the Tax Court has stated that “so-called

tacit consent rule has been applied * * * only in cases

i n which respondent was seeking to inpose tax liability

upon a spouse who had not signed the return, respondent

havi ng determ ned that there was consent to a joint

return despite the mssing signature.” Hennen v.
Comm ssioner, 35 T.C. 747 (1961).

The Court concl uded:

[We cannot agree that tacit consent can be
appl i ed where respondent has nade a contrary
determ nation, as here. Tacit consent is
only an expl anation of the basis for
respondent’ s determ nation that the absence
of one signature is not fatal to a joint
return, and has no application unless
respondent has made such a determ nation

The tacit consent rule is not separable from
the correctness inputed to respondent’s
finding of a joint return in cases where one
spouse does not sign.

Id. at 749.
Firstly, petitioner has not here invoked the “tacit consent

rule”, and so should not be charged with the limtations of that
rule. Secondly, the normal burden of proof rul es--not sone

extraordi nary burden--apply when a taxpayer contends that the
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t axpayer’s spouse intended a joint tax return even though the
t axpayer’s spouse did not sign the tax return. See Lane v.

Conmi ssi oner, 26 T.C. 405, 408-409 (1956).1

“Qur analysis in Klayman v. Conm ssioner, T.C. Menp. 1979-
408, applies very well to the instant case, as foll ows:

Respondent’ s second | egal argunent is related to
the first. Respondent contends that the doctrine of
tacit consent, pursuant to which we have uphel d
determ nations that a joint return is valid even if not
signed by both spouses, applies only in situations in
whi ch respondent has determned that the return is a
joint return. Respondent contends that he can rely on
this doctrine to determne that an unsigned return is a
joint return, but that taxpayers cannot rely on a
theory of tacit consent to support their claimthat an
unsigned return is a joint return. |In essence,
respondent argues that a taxpayer cannot prove that one
spouse tacitly consented to the other spouse’s filing
of ajoint return. |In support of this position,
respondent relies on Hennen v. Conm ssioner, 35 T.C.
747 (1961), and Parker v. Comm ssioner, 37 T.C M 144,
47 P-H Meno. T.C. par. 78,023 (1978).

Agai n, respondent’s position is without nerit.
Al t hough Hennen v. Conm ssioner, supra, does contain
| anguage to the effect that the presunption of tacit
consent has been applied only upon a determ nation by
respondent, we also stated in Hennen that the tacit
consent presunption is only an explanation of the basis
for respondent’s determnation. W held in Hennen that
t he taxpayer cannot rely on a presunption of tacit
consent if respondent determ nes that no such consent
existed. Rather, in such situations the taxpayer nust
prove that tacit consent existed. Simlarly, in Parker
v. Comm ssioner, supra, we held that the presunption of
tacit consent was inapplicable when respondent
determ ned that a return was not joint, but the
taxpayers were able to prove that one spouse tacitly
consented to the filing of joint returns by the other.
| ndeed, Parker v. Conmm ssioner supports a concl usion
directly contradictory to the position respondent has
adopted here. See also Lane v. Conm ssioner, 26 T.C

(conti nued. ..
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We concl ude, on the preponderance of the evidence, that the
1994 tax return that petitioner filed on October 16, 1995, was
the joint tax return of petitioner and Mary, and that petitioner
is entitled to be treated for 1994 as married filing jointly.
Qur attention has been drawn to statenents in Apin v.

Comm ssi oner, 237 F.3d 1263, 1267 (10th Cr. 2001), revg. T.C

Meno. 1999-426, which, if applied to the instant case, would
appear to result in a conclusion that Mary’'s intentions as to the
tax return may be irrelevant. Both sides in the instant case
appear to have accepted that petitioner intended to file a joint
tax return but that the tax return would not be treated as joint
unl ess Mary also intended it to be joint. Qur analysis also has
been focused on what the record shows as to Mary’s intent. W
conclude that the result we have reached on the analysis we used
--that petitioner’s 1994 tax filing status was married filing
jointly--is not different fromthe result that would be reached

under the approach of the Court of Appeals for the Tenth Crcuit

(... continued)

405 (1956) (taxpayer proved that an unsigned return was
ajoint return).® In this case, respondent does not
have the benefit of the presunption of correctness.
Conpare Hennen v. Conm ssioner, supra. However, in
reachi ng our conclusion that petitioners filed joint
returns, we have not relied on a presunption of tacit
consent; petitioners proved that they intended to file
joint returns.

6 Respondent’s position here contradicts his previous
acqui escence in our decision in Lane v. Conm Ssioner, supra.
See 1956-2 C.B. 7.
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in Apin. Accordingly, we have no occasion in the instant case
to consi der whether we should follow the approach set forth in
t he penul ti mate paragraph of the opinion of the Court of Appeals
for the Tenth Crcuit in Qpin.

We hold, for petitioner, that petitioner’s 1994 tax filing
status was married filing jointly.
To take account of respondent’s concession and the

f or egoi ng,

Deci sion will be entered

under Rul e 155.




